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THE VANCOUVER RESERVATION CASE. 

A LEGAL ROMANCE. 

By Thomas M. Andekson. 

As legal proceedings rarely interest the general public, it 
may seem presumptuous to assume that many will care to 
read of a law-suit long since decided. It is only from the 
fact that the Vancouver case brought to light a singularly 
interesting episode in Oregon and Washington history, that I 
venture to give an account of that contest between church and 
state. Of course, with us the government only deals with a 
church locally as a legal corporation. The case I will attempt 
to review concerned property rights only. But the testimony 
of some of the old pioneer witnesses in the trial was so original 
and picturesque that it gave a color of romance to dry legal 
proceedings. 

Twenty years ago the Catholic Bishop of the State of 
Washington brought a suit against the commanding General 
of the Department of the Columbia and the Commandant of 
Vancouver Barracks, which involved the title to 430 acres of 
land within the Post reservation and 210 acres in the city 
of Vancouver. 

The Bishop, as a corporation sole, claimed this land under 
an act of Congress (the organic act of Oregon Territory), 
approved August 14, 1848, which provided : ' ' That title to 
land not exceeding 640 acres now occupied as missionary 
stations among the Indian tribes in said Territory, together 
with improvements thereon, be confirmed and established in 
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the several religious societies to which said missionary sta- 
tions respectively belong." The Bishop made his claim for a 
mission which he designated "The Mission of St. James." 

The contention between the government and mission took 
tangible shape in February, 1887, when the Post Commander 
directed the officer of the day to remove the representatives 
of the mission beyond the Post limits. That this was done, 
mmrn moliter imposuit, may be assumed, as it was carried out 
by one of the most courteous of officers, General, then Captain, 
Daniel Burke of the Fourteenth Infantry. This apparently 
harsh proceeding was a tactical move of the Commandant to 
compel the Bishop to bring suit, as that would throw the 
burden of proof upon him. 

We must now hark back in history, to give an account of 
the events which led up to this opening of active hostilities. 

When Major Hathaway came to the old Hudson Bay Post, 
with his two batteries of artillery, in 1849, he found in the 
rear of the stockade an unoccupied church and a little log 
hut. When he applied to Mr. Ogden, then Chief Factor, 
for a room in which to store some articles, he offered to rent 
him the church. Major Hathaway did not want the church, 
but his Quartermaster did rent and occupy for a time the little 
log house. 

To understand this subject, it is necessary to recall in this 
connection certain historical facts, because the law of the 
case depended on points of international law, treaty stipula- 
tions, and on certain well authenticated, but often forgotten, 
incidents in the history of the Northwest. 

We must keep in mind that our right of sovereignty over 
this coast is founded on our claims of discovery and oc- 
cupancy, and not on the Louisiana Purchase. The Yankee 
skipper, Gray, was the first to sail into the river, which he 
named after his bark, the Columbia; Lewis and Clark were 
the first white men to navigate the river from the mountains 
to the sea ; John Jacob Astor of Waldorf established the first 
trading post west of the Rocky Mountains at Astoria in 1811. 
During the War of 1812, the Astor Company was supplanted 
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by the Canadian Northwest Company, which was absorbed 
by the Hudson Bay Company in 1821. This company estab- 
lished its headquarters post on the Columbia six miles above 
the mouth of the Willamette. 

It was the policy of those who represented this corporation 
to hold the territory in which they operated, as a great hunt- 
ing preserve. Their factors were therefore ordered to dis- 
courage agriculture and to encourage trapping, while immi- 
gration was avowedly antagonized. This policy was distaste- 
ful to Dr. McLoughlin, their Chief Factor in the Northwest. 
Nevertheless he had to execute his orders with such mitigation 
of their severity as he could afford to make. 

Pro pelle cuterm was the motto of the company, and one of 
the jests of the time was that the Hudson Bay people thought 
more of the skin of a beaver than of the soul of a savage. 
This cannot be deemed a just reproach, as the Hudson Bay 
Company was a commercial corporation and not an altruistic 
association. But if there ever was a man who rose above 
mercenary considerations Dr. McLoughlin was that man. 

Upon the resignation of the Church of England Chaplain 
in 1838, Dr. McLoughlin applied to the Catholic Bishop of 
Quebec to send him priests to act in that capacity. In compli- 
ance with this request, Fathers Blanchet and Demers were 
sent to him and duly installed as chaplains of the Vancouver 
trading post of the company. One of the remote consequences 
of this proceeding was the law-suit to which your attention is 
now invited. As these priests were assigned quarters within 
the stockade of the post and paid a stipend of £100 a year, 
the Hudson Bay Company claimed that they were servants of 
the company and not carrying on an independent mission. It 
is in evidence for them that the Archbishop of Quebec ordered 
them to attend to the spiritual wants of the servants of the 
Hudson Bay Company and to establish a mission on the 
Cowlitz, a river emptying into the Columbia forty miles below 
the fort. These priests, and others who followed them, did 
establish missions on the Cowlitz, at French Prairie on the 
Willamette, at Nesqually on Puget Sound, and many minor 
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migratory missions among the Indian tribes. They were 
brave, zealous, devout and self-denying men, who worked 
hard and did much good. On the other hand, there was ample 
testimony to prove that the priests were paid £100 a year by 
the company for their services; that they ate at the company's 
table; slept in its houses; officiated among its dependents; 
and that finally the company, in 1846, built them a little 
chapel just outside the main fort. 

To get our historical bearing we must turn back to an earlier 
date. After the close of our last war with Great Britain, 
both countries claimed the Pacific Coast, from the north line 
of California to 54 degrees 40 minutes north latitude. The 
English claim was based on the discoveries of Drake, Cook 
and Vancouver and the explorations of Mackenzie and Frazer. 
The basis of our claim has been stated. 

As early as 1834 American Protestant missionaries and 
a few settlers had entered the country south of the Columbia. 
North of the river the country was claimed by the Hudson 
Bay people. There were no Protestant missionaries among 
them. The Catholic missionaries were French priests from 
Canada. The Oblate Fathers, to which order Blanchet, De- 
mers and Brouillet belonged, took service under the fur 
company and became zealous partisans. 

When Mr. Polk became President, he was at first inclined 
to support our claim to the entire coast. The people of the 
Middle West were enthusiastic and strenuous in their demands 
for the whole of the old "Oregon Country." Whitman's 
daring ride had impressed the imagination of all. "Fifty- 
four- forty or fight" was the war cry. Benton, Allen and Linn 
were the friends of the Northwest in the Senate. But the 
annexation of Texas induced the Polk administration to com- 
promise on the 49 degree parallel. Had it not been for this 
unfortunate concession, the Pacific Ocean would now be an 
American "lake. 

In 1849 the Hudson Bay Company claimed control over a 
reservation of twenty-five miles by ten on the Columbia and 
exercised a kind of vague authority over all country north 
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of the river. In 1838 the license of the Hudson Bay Company 
had been extended by the British government for twenty-one 
years; this would make its privileges terminate in 1859. So, 
when the military came, the Chief Factor claimed a right for 
the company to remain and carry on its business under a 
provision in the treaty of 1846, by which the United States 
agreed to respect the possessory rights of the company until 
the termination of its license. Our government claimed its 
right of sovereignty over this region, not from the treaty of 
1846 but from antecedent discovery and occupancy. It fol- 
lowed, therefore, that its donation and pre-emption statutes 
were enacted for American citizens and not for the gentlemen 
and adventurers of the Hudson Bay Company. 

In the meantime, the priests had been acting as chaplains 
at Vancouver while missions had been established at the 
Cowlitz, Nesqually and on the Tualatin plains. 

Until Dr. McLoughlin left the service of the Hudson Bay 
Company, the priests had held their services within the 
stockade ; but Sir James Douglas, who was a zealous Church of 
England man, moved the Catholic congregation outside the 
fort, and read church services to his Protestant followers in 
his own quarters. At the same time he built a chapel for the 
priests and continued to pay them their £100 a year. There 
were also a number of Kanakas working for the company, and 
they also had a preacher, Kanaka William, who held services 
for his dusky followers in a cabin near the Catholic chapel. 

When Clark County was organized in 1850, some citizens 
tried to locate their county seat within the limits of the post. 
They divided the lower grounds of the garrison into town 
lots and sold them at public auction for $1.60 each, and then 
applied to the first territorial court for an injunction to 
restrain the Post Commandant (Major Ruff) and the Post 
Quartermaster (Captain Ingalls) from constructing the post. 
The injunction, after due argument, was refused, and the 
city of Columbia was not built. 

Prior to the treaty of 1846, Catholic church administration 
was under the Bishop of Quebec, subsequently it was trans- 
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ferred to the diocese of St. Louis. In 1853, Bishop Blanchet 
was made Bishop of Nesqually, with a jurisdiction co-exten- 
sive with the new Territory of Washington. In the meantime, 
Lieutenant-Colonel Bonneville, Fourth Infantry, had assumed 
command, and one of his first acts was to invite Father Brouil- 
let to take quarters in the post. There is a tradition, which, 
however, cannot be verified by positive proof, that Colonel 
Bonneville himself suggested to the Catholics the idea of 
claiming title to the reservation. 

In May, 1853, Bishop Blanchet filed his claim, but no 
action was taken on it until the expiration of the Hudson Bay 
license in 1859, when the Commissioner of the Land Office 
acknowledged the claim and ordered the land surveyed and 
set off to it. Against this Governor Stevens protested in 
behalf of the military, the town of Vancouver and the heirs 
of Amos Short. Then followed a number of reports and an 
extended correspondence, until finally Attorney-General 
Smith decided that the Mission of St. James was only entitled 
to the ground upon which the church stood. Acting on this 
opinion, the Secretary of the Interior tendered the church a 
patent for forty-four one-hundredth parts of an acre, in 
August, 1883. This was declined. A languid and intermittent 
correspondence was kept up, as the claim had gotten into the 
circumlocution office of the Tite Barnacles. All that could 
be learned was that the case was suspended on questions of 
courtesy between the Interior Department and the War De- 
partment. 

The mission could well afford to wait. Witnesses die, the 
heads of departments change, but the church lives on in secula 
saeculorum. Then, too, the padres were getting along much 
better with the military than they had with the Hudson Bay 
barons. Colonel Bonneville had brought them back and al- 
lowed them to enclose five acres for their own use in the 
reservation. With his consent a house was built for the Bishop 
and gardens and orchards were planted. Indeed, Bonneville 
and Brouillet got along as pleasantly and convivially together 
as Robin Hood and Friar Tuck. Then, under the administra- 
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tion of Major A. J. Dallas, another Catholic building— a two- 
story frame— was erected for the College of the Holy Angels. 

If some of the early Post Commanders seemed to he indif- 
ferent as to the rights of the government, it is only fair to 
say that no one hack in the fifties could realize that in fifty 
years lots would be selling in the city of Vancouver. 

After the lapse of thirty-nine years, the spell was at last 
broken by the Post Commander ejecting the teachers and 
pupils of the so-called Holy Angels College, tearing down the 
fences around its enclosure, and taking possession of Heaven's 
half-acre itself. This trespass on the mission grounds left its 
representatives no alternative but to ask for an injunction 
from the courts. To secure this they had to bring suit, and in 
so doing had to set forth in detail their title to the property. 

The suit was brought under the title of : " The corporation 
of the Roman Catholic Bishop of Nesqually vs. John Gibbon, 
Thomas M. Anderson and Richard Zeatman." These de- 
fendants, representing the government, were the Department 
Commander and the Commandant and Quartermaster of the 
Post of Vancouver Barracks. 

First came an order restraining the military authorities 
from exercising control over that part of the reservation in 
dispute and giving twenty days in which to show cause why 
this injunction should not be made perpetual. Accordingly 
the Department and Post Commander went to Olympia to 
show cause why. There they met the United States District 
Attorney, who had been instructed to intervene in behalf of 
the United States. Then the church filed a complaint, or bill 
in equity. 

The complaint recited at length the decisions and counter- 
decisions of the Surveyors-General, the Attorney-General, the 
commissioners and secretaries, and finally set forth that they 
had to bring suit in equity because the Secretary of the In- 
terior had made a mistake in law; that he was right in his 
decisions as to questions of fact which induced him to offer 
them a patent for a half -acre, but wrong in not extending his 
ruling to the whole 640 acres. Therefore, they claimed that 
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the court was bound by the decision of the Secretary as to 
facts and also bound to correct his erroneous decision as to the 
law. Here was a brilliant piece of legal leger-de-main, worthy 
of the talents of lawyers and churchmen. 

At the preliminary hearing, the Post Commander made the 
point that the Catholic Church was a foreign corporation, 
therefore could not claim the benefit of the mission clause in 
the law of 1848. The lawyers received the proposition as a 
jest and the court "smiled and passed the question by," but 
the point was destined to receive more serious attention. At 
this hearing in chambers, February, 1887, the court dissolved 
the injunction as to all except the five acres actually enclosed. 
At the spring session of the court, held at Vancouver in 
April, 1887, the answer of the respondents was filed and the 
law points argued in demurrer before Judge Allyn. At this 
hearing all the points of the complainant's demurrers were 
overruled, the injunction dissolved as to all except the ground 
upon which the church stood. Testimony was ordered to be 
taken before a commissioner and then submitted for consider- 
ation at the next session of the court. 

It now became evident that the crucial question was this: 
Were the priests at the Hudson Bay post of Vancouver acting 
as missionaries to the Indians on August 14, 1848? 

To meet this question, the writer hunted up dozens of old 
settlers and wrote scores of letters. Out of the whole number 
there were comparatively few who had personal knowledge 
of facts transpiring prior to August, 1848 ; nevertheless, when 
the time came, both the church and the military had mustered 
quite a number of witnesses. 

The leading witnesses for the church were a Father Joseph 
Joset, an old Jesuit priest who succeeded Father DeSmet in 
his mission in the Coeur d'Alene country, Joseph St. Germain 
and Marcel Bernier, old Canadian-French trappers and 
couriers-du-bois ; August Rochon, a servant of the priests 
Blanchet and Demers when they came here in 1838; Mary 
Petrain, a wife of one of the old Hudson Bay Company's ser- 
vants ; Mary Proulx, the first woman married in the church ; 
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and, finally, one Francis A. Chamberlain, an employee of the 
Hudson Bay Company, the only one who testified in favor 
of the mission. They were a queer-looking lot, antiquated and 
awkward, soiled, snuffy and redolent with a rather too 
pungent ordor of sanctity. Their talk and manners recalled 
the traditions of a buried past. If they had all floated down 
the Columbia in a canoe, with red blankets around them, it 
would have seemed natural and proper. 

The leading witnesses for the defense were John Stensgair 
and Napoleon McGillvray, old Hudson Bay Company ser- 
vants; William Hi Gray, the historian of Oregon and an 
early pioneer; William H. Dillon, Peter W. Crawford and 
Silas D. Maxon, Charles J. Bird and John J. Smith, county 
officials and surveyors; Louisa Carter and Sarah J. Ander- 
son, women who came out as early as the Whitman massacre; 
and, finally, General Rufus Ingalls and Mr. Lloyd Brooke, 
who represented the Quartermaster's Department. These wit- 
nesses were also advanced in years, but they looked like 
people who had "kept up with the procession." 

The first set of witnesses swore that the mission people 
were entirely independent of the Hudson Bay Company and 
intent solely on the saving of souls. The government witnesses 
testified that the priests were paid and willing servants of 
the company, and that it was the trappers who converted the 
Indian women, land that the church here was not a mission 
but a congregation. The trial also brought to light the fact 
that the record of the first injunction suit against the post 
authorities had been cut out of the first record book of the 
county court and the book itself thrown in the river; but it 
was recovered, water-stained and mutilated. The testimony of 
the old witnesses was, apart from its legal value, very inter-, 
esting. It recalled the feudal ways of the old Hudson Bay 
barons; the contrasted savagery and gentleness of the In- 
dians; the wild ways of the pioneers; the zeal of the priests; 
the earnestness of the Protestant missionaries. 

One of the questions at issue was: What was a mission? 
The answer revealed, by a strange sidelight, the difference in 
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the motives and methods of the Catholic and Protestant mis- 
sionaries. To the first a mission meant a cross raised in the 
shadow of the woods, the baptism of savages, the saving of 
souls. To the latter, mission work meant Christianizing by 
civilizing. A mission was to be an object lesson in industry, 
sobriety and prayer. Their purpose was really the same; 
they only differed in their methods. 

The case came up for trial before the district court at Van- 
couver at the spring term in 1888. It was argued by District 
Attorney W. H. White for the government representatives and 
by Whalley, Bronaugh & Northup, counsel for the church. It 
was decided by Judge Allyn in favor of the defendants. Ap- 
peal was then taken to the Supreme Court of the Territory 
of Washington, and it came up for hearing in January, 1889. 
After full argument the court decided that the plaintiff had 
legal remedies for all wrongs complained of and should not 
have brought suit in equity; that, properly speaking, it was 
only open to them to bring an action of ejectment; that the 
matter was a judicial question and not dependent on decisions 
of ministerial officers. 

As to the interpretation of the words of the statute, "Oc- 
cupied by a religious society as a mission station among the In- 
dian tribes, ' ' the court held that ' ' occupied ' ' meant possession, 
domain, absolute control. The court held that the Hudson 
Bay Company held such occupancy and domain, and not the 
church; that the present claimant claimed as the representa- 
tive of the Bishop of Quebec and that the Bishop of Quebec 
was not the original grantee; that the American missionary 
societies were incorporated companies; that the Catholic 
church was not, as a church, a legally incorporated body under 
our laws at the time of the grant ; that the law was passed to 
reward American pioneers and not the subjects of another 
government, which, at the time the Mission of St. James was 
established, was maintaining an adverse claim of sovereignty. 
The court also noted the fact that the United States then, by 
purchase, extinguished the rights of the Hudson Bay Company 
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and all other British subjects (for £1,200,000) and concluded 
bv giving the decree for the defendants. 

A motion for a rehearing was granted, but before the case 
was re-argued Washington was admitted as a State. The in- 
cluded territory became a judicial district, and in July, 1890, 
the case was presented and argued de novo before District 
Judge Hanford. He reserved his decision, but on the third 
of November gave it in favor of the defendants. His opinion 
was based on a clear and exhaustive analysis of the case. It 
is for the most part too technical for general interest. He 
noted the fact that the church took no measures to establish 
its claim until after the military reservation had been de- 
clared, and for that reason the claim of the defendants was 
superior in equity to that of the plaintiff. 

The case finally went up to the Supreme Court of the 
United States and was heard and decided in the October 
term of 1894. There was no dissenting opinion and Justice 
Brewer announced the decision of the court in affirming the 
decisions of the courts below. The court noted the fact that 
the Bishop of Quebec ordered the priests to establish the 
mission on the Cowlitz and that they were directed to report 
to the Hudson Bay officials only for advice. It held that the 
decisions of the Commissioner of the Land Office were final 
as to facts but not as to laws. The fact was noted that when 
the military took possession of the land in dispute, they found 
there no representatives of the mission. It was decided that 
occupancy and possession were absolutely essential to make 
good the claim. The case of the Methodist Church Mission at 
The Dalles was cited, where the mission claim lapsed for lack 
of continued occupancy (U. S. 107.) 

The interest in this case is not in the legal decisions, which 
have no applications to present conditions. It appeals to us as 
a historic picture. 

In recalling the incidents of the long contest, the palisades 
of the old Hudson Bay fort seem to take shape again on the 
banks of the Columbia. The triangular pennon of the com- 
pany, with its rampant beaver and serrated edge, floats again 
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from the bastions. From the mission church bowered in the 
locusts we hear the sweet strains of the Salve Regina. 

But the vision vanishes "Like the baseless fabric of a 
dream." Where once stood the Indian tepee and a Kanaka 
village, we see a modern city. Beyond, behold a real fort and 
living soldiers, and floating over all, the flag, to which sixteen 
stars have been added since Major Hathaway raised it there, 
eight and fifty years ago. 



